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had control was immaterial since the other three attributes of the 
entrepreneur (ownership of the tools, right to profit, and risk of loss) 
were exhibited by the garage company, and the court might properly 
have decided that the chauffeur was engaged in the garage company's 
business without asserting that the company had control when, in view 
of the terms of the written contract, this finding was exceedingly 
doubtful. 



The Measure op Liability of a Municipal Corporation to the 
Original Holder of Invalid Bonds. — The question as to the right of a 
person to recover from a municipal corporation, when he has parted 
with value to it in return for its void promise, is one on which there 
is much conflict of authority. 1 An interesting phase of the problem is 
presented by the case of City of Henderson v. Winstead (Ely. 1919) 
215 S. W. 527. Pursuant to a state statute, 2 which was later held 
to be unconstitutional, 3 and to an ordinance passed thereunder, the 
city had issued certain street improvement bonds, which the plaintiff 
Winstead purchased from the city, giving his check in payment there- 
for. In an action of assumpsit for money had and received, the court 
permitted him to recover from the city the money paid for the invalid 
bonds, saying that it was merely compelling the city to refund to the 
plaintiff the money obtained from him without consideration.* 

In two cases where recovery was denied under similar circumstances, 
in New Jersey 5 and New York 6 respectively, the court argued, broadly, 
that where the city had no power to contract, either granted by stat- 
ute or implied by the law, no liability to pay should be imposed by 
the court upon the city, since to do so would be to accomplish indi- 
rectly exactly what the limitations dictated by statute and by public 
policy were designed to prevent — namely, the payment of the amount 
unlawfully contracted for. The New Jersey court, which refused to 
allow a recovery in assumpsit for money had and received, hinted that 
the lender might perhaps have recovered in equity on the theory 
that he was subrogated to the rights of those creditors of the city who 
had been paid with his money, and seems to have held merely that no 
action at law would lie. 7 The New York court seems to have held 
that the plaintiff could not recover in his own right at law or in equity, 

*4 Columbia Law Rev. 67; Woodward, Quasi-Contracts, § 161. 

=Ky. Stat. (1915) § 3459a. 

'Hickman, Mayor v. Kimbley (1914) 161 Ky. 652, 171 S. W. 176. 

4 The grounds of the decision are set forth at length in City of Hender- 
son v. Redman (Ky. 1919) 214 S. W. 809, relied on in the instant case. 

"Town of Hackettstown ads. Swackhamer (1874) 37 N. J. L. 191. 

'Wells v. Town of Salina (1890) 119 N. Y. 280, 23 N. E. 870. 

"'The lender of such money may, perhaps, have his redress . . . 
by a recourse to equity, asking to be subrogated to the rights of those 
creditors who have received his money, instead of having their debts paid 
by the corporation . . . But whether the owner of this paper be remedi- 
less or not, it is enough for the present purpose to say that there is no 
apparent ground on which this money, thus illegally loaned, can be recov- 
ered in an action at law." Town of Hackettstown ads. Swackhamer, supra, 
footnote 5, at p. 197. Cf. North Bergen v. Eager (1879) 41 N. J. L. 184. 
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and in view of the court's attitude, it seems doubtful whether it would 
have permitted a recovery on the theory of subrogation, even if the 
pleadings had been proper and the proof sufficient to show that the 
expenditure had been lawful and provident. 

These two cases were severely criticised by the Supreme Court of 
South Carolina in Luther v. Wheeler? which held that recovery would 
be allowed in an action for money had and received. The court 
reasoned that since the purpose of the statutory limitations and of the 
judicial interpretations denying the city's liability is to protect the 
taxpayers from burden, recovery should be allowed when no unauthor- 
ized burden would be imposed and when there is a strong equity in 
the plaintiff. But the rule was laid down that recovery was to be 
measured not necessarily by the amount the lender had parted with, 
but by the benefit the city had received — that is, by the amount the 
city still retained or had paid out providently for lawful and neces- 
sary purposes. The court seems to have had in mind the notion of 
equitable restitution 9 as applied in quasi-contractual recoveries, limited, 
however, in cases where the policy of the law is to protect the defend- 
ant from its own improvidence, to a recovery measured either by the 
amount of money retained by the defendant or providently expended by 
it for lawful purposes. 

There seems to be an analogy in the case of a feme covert or an 
infant who has repudiated his contract upon attaining his majority: 
at common law the courts would not have enforced the contract made 
by either nor allowed the old action of general assumpsit for money 
had and received. 10 But where restitution could be made, or the rea- 
sons for the policy, which gave rise to the rules of law protecting the 
feme covert or the infant from their contracts ceased to apply — i. e., 
where the feme covert or the infant still had the money or the res, 
or had used the money to discharge pre-existing obligations which were 
legally or equitably binding on him— then the claimant could ask 
for restitution in equity, which would lead to recovering what the 
woman or the infant still had left of the money or substituted res, 

s (1905) 73 S. C. 83, 52 S. E. 874. ~~ ~" 

This case was followed in Butts County v. Jackson Banking Co. (1908) 
129 Ga. 801, 60 S. E. 149, in which it was held that a bank which had 
extended a book credit to the county as a loan, in return for the latter's 
void notes, was subrogated to the rights of the county's creditors whose 
lawful claims it had paid. 

*C/. the dictum of Mr. Justice Field in Marsh v. Fulton County (1870) 
77 U. S. 676, 684: — "We do not mean to intimate that liabilities may not 
be incurred by counties independent of the statute. Undoubtedly they 
may be. The obligation to do justice rests upon all persons, natural and 
artificial, and if a county obtains money or property of others without 
authority, the law, independent of the statute, will compel restitution or 
compensation. But this is a very different thing from enforcing an obliga- 
tion attempted to be created in one way, when the statute declares that 
it shall only be created in another and different way." 

This dictum seems to have been literally followed in Floyd County v. 
Owego Bridge Co. (1911) 143 Ky. 693, 137 S. W. 237, where the court 
decreed that if the county refused to pay for the bridges built, the builder, 
though he could not get the money, was entitled to retake the bridges 
and materials supplied by him. See Municipal Security Co. v. Baker 
County (1901) 39 Ore. 396, 65 Pac. 369. 

"See Woodward, op. tit., §§ 68, 69; Keener, Quasi-Contracts, 20, 336 
et seq. 
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and the claimant would be subrogated to the rights of those creditors 
whose claims the borrower had tried to discharge with his money. 11 

The courts which have allowed this form of relief in the action of 
assumpsit for money had and received have retained the defences that 
the city would have had in an action in equity for restitution; the 
measure of recovery being not the money which the plaintiff parted 
with, but the amount that the city still had or had paid out providently 
for lawful and necesary purposes. 12 This is an illustration of the way 
in which a court of law, having taken over a form of relief previously 
granted by equity, has applied equitable principles in determining the 
measure of relief. 13 The measure of recovery, then, in these invalid 
bond cases, should be governed by the measure of restitution in equity, 
subject to the policy of the law to protect municipalities from their 
own improvidence. The court in the instant case seemed to say that 
the plaintiff was entitled to get back what money he parted with. 
However, it does not appear whether or not the city had misused the 
money, so the amount of recovery may incidently have coincided with 
the amount he parted with ; the argument of the court in City of Hen- 
derson v. Redman 1 * would indicate that it recognized this distinction. 

"In MacGreal v. Taylor (1897) 167 U. S. 688, 17 Sup. Ct. 961, the court 
decreed that the petitioner was subrogated to the rights of the infant's 
creditors and could foreclose the Hens they held on the property; the 
proceeds of the sale were to be distributed as follows: first, to discharge 
the liens; second, the infant to get the value of the property at the time 
the trust deed which he had repudiated was executed; the rest to go to 
the petitioner, since that represented his money which the infant had ex- 
pended for improvements to the property, and was in effect restoring to 
him so much of his money as the infant still retained. 

"But cf. Paul v. Kenosha (1867) 22 Wis. 256; see Long v. Lemoyne 
Borough (1908) 222 Pa. 311, 71 Atl. 211. 

"See Ames, Legal History, 162 et seq. 

Another example is the development of the old common law action of 
account, with its peculiar defenses. So also, in the case of an infant who 
had avoided his contract, recovery was allowed in assumpsit for goods 
sold and delivered, but the measure of recovery was not the value of the 
goods, but the benefit to the infant. Hall v. Butterfield (1879) 59 N. H. 
354; cf. Ex parte Unity etc. Assn. (1858) 3 De G. & J. *63. 

"Supra, footnote 4. 



